INTRODUCTION
The Discovery Channel show MythBusters has been described as perhaps the "best science show on television."
1 On each show Jamie Hyneman and Adam Savage (and their "build team") test various "myths"-urban legends or commonly held views about some event or phenomenon. 2 On recent episodes, the MythBusters have tested the extent to which the coating on the skin of the Hindenburg contributed to the 1937 disaster (the skin was painted with layers of aluminum powder and iron oxide-which, when combined in proper proportions, make thermite); whether you save energy by leaving a light bulb on, rather than turning it off when leaving a room and back on again when returning; and whether it is possible to teach an old dog new tricks. 3 The show does an impressive job of recreating the original conditions of the myths and adhering to the scientific method in testing them-and, more importantly, often ends with cool crashes or explosions.
In this paper, I will present an "arbitration" version of MythBusters-testing several commonly held myths about arbitration (private judging). Jamie and Adam give a standard warning at the start of every MythBusters show, which I will reiterate here: "Remember, don't try this at home. We're what you call 'experts.'" 4 The warning is not nearly as necessary here, of course, since (sorry to say) I will not be crashing any vehicles or setting off any explosions. Nonetheless, I do hope to share some of what I have learned about arbitration over the past several years, and perhaps "bust" some myths in the process. The American Arbitration Association (AAA) defines arbitration as the "submission of a dispute to one or more impartial persons for a final and binding decision." 5 Instead of going to court and having a judge or jury resolve their dispute, the parties hire their own judge (who may be a lawyer or an expert in a particular industry). 6 Parties can agree to arbitrate after a dispute arises. More commonly, they agree to arbitrate before any dispute arises by including an arbitration clause in the contract they have signed.
I always start my arbitration class by asking my students about their prior experience with arbitration (and do the same when I speak to lawyers and judges on the topic). When I ask whether any are party to an arbitration agreement, very few raise their hands. But when I ask them one of the following questions-Have you purchased stock through a brokerage firm? 7 Have you bought a Dell or Gateway computer (although not an HP/Compaq computer, last I checked)?
8 Do you have a credit card?
9 Do you have a cell phone (at least a Sprint or Verizon cell phone)?
10 -the response is overwhelmingly affirmative. Sellers of each of these products or services commonly include an arbitration clause in their standard contract terms and conditions. One illustration is the dispute resolution clause in the General Terms and Conditions of Service governing the use of a Sprint cell phone. Under those terms and conditions, after making an effort to resolve any dispute informally, the parties commit to use arbitration in lieu of going to court: "We each agree to finally settle all disputes (as defined and subject to any specific exceptions below) only by arbitration." 16 In the rest of this paper, I will examine the results of some of that research to testand either "confirm" or "bust"-the following three myths: As with state competition in corporate law, there is always the question of whether the competition is good or bad. But that is not the question I will be addressing here (and it is a difficult one to answer, as the research on corporate charters suggests). Instead, the myth I will be testing is whether becoming a "hospitable jurisdiction to arbitration" works-that is, whether by updating its arbitration law a country in fact attracts more arbitration proceedings to be held in the country.
Politicians certainly claim that it does, at least when they are trying to get a new arbitration law enacted. Miss M. Wallace, Irish Minister of State at the Department of Justice, Equality and Law Reform, stated (in support of Ireland's enactment of the UNCITRAL Model Law on International Commercial Arbitration 25 ) that "a modern arbitration law, for which the Bill provides, has the potential to attract valuable arbitration business to this State." 26 More dramatically, Lord Cullen of Ashbourne asserted (during parliamentary debates on the English Arbitration Act of 1979) "that a new arbitration law might attract to England as much as £500 million per year of 'invisible exports,' in the form of fees for arbitrators, barristers, solicitors, and expert witnesses." 27 Lord Cullen's statement highlights the asserted benefits of attracting arbitration proceedings to be held in a country-among others, that parties are more likely to select the country's arbitrators and lawyers for the arbitrations.
28 But his quantification of that benefit is astounding: £500 million per year in 1979 translates to roughly $3.5 billion in today's U.S. dollars. 29 The amount seems unbelievably high; it simply cannot be In England, the partisans of reform of arbitration estimated that millions of pounds were being lost to London and its legal profession from the fact of legislation perceived by their foreign counterparts as too restrictive and costly. The same individuals today admit that the estimates, widely reported by the press, were complete inventions. 30 So how to test this myth? The ICC (the International Court of Arbitration of the International Chamber of Commerce), which has been called the "central institution" in international commercial arbitration, 31 publishes data on the countries in which ICC-administered arbitrations take place. Using those data (from 1994 to 1999), and controlling for a number of factors that might affect how many arbitration proceedings are held in a country, I estimated that the number of ICC arbitration proceedings held in a country does in fact increase (by a statistically significant amount) after the country enacts a new arbitration law.
32 For all the countries studied, the number of ICC arbitration proceedings increased by almost 19% after enactment of a new law. For larger countries, which were better established as arbitral sites, the number of ICC arbitration proceedings increased by almost 27%. 33 Thus, the basic myth-that countries can attract new arbitration business by revising their arbitration laws-is, in MythBusters' parlance, confirmed.
But what about Lord Cullen's prediction, that in 1979 a new arbitration law could have resulted in "as much as £500 million per year of 'invisible exports'" for the UK? To my knowledge no data are available for that time period. What do the more recent data from the ICC indicate? While the increase in arbitrations following enactment of a new statute was large in percentage terms, it was quite small in absolute numbers. For all countries in the sample, the average increase was at most two arbitration proceedings per year. 34 the increase was roughly eight to ten arbitrations per year. 35 Assuming each arbitration had an average amount at stake (arbitrator fees in ICC proceedings are based on the amount in controversy in the dispute), and making generous assumptions about the other financial benefits a country might obtain from serving as the place of arbitration, enactment of a new arbitration statute was worth less than $600,000 per year for a larger country.
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Certainly the ICC is only one of a number of institutions that administer arbitration proceedings, albeit one of the most important, 37 and the financial estimates are quite rough. Even with these caveats, however, this part of the myth seems pretty clearly to be busted. A recurring controversy in international arbitration practice is the extent to which parties seek to have their disputes resolved not based upon any national law, but upon "general principles of international commercial law"-also known as the lex mercatoria, or Law Merchant. The original (or "medieval") Law Merchant was developed, the traditional story goes, by merchant courts resolving disputes among merchants in medieval fairs. At the end of the day, transborder adjudication will be guided by the dictates of the marketplace and the international commercial community and completely exempt from the reach of sovereign national authority. Law will be generated within the confines of a fully privatized system that is unaccountable to any public organization or process. Arbitrators, lawyers, arbitral institutions, and law firms will become the de facto government and the courts of international trade and commerce. 49 But whether this is likely to happen depends on the extent to which parties in fact seek to have the new Law Merchant apply to their contracts.
Again, there are conflicting views. Some argue that the new Law Merchant is too general and vague to provide meaningful guidance to parties. This uncertainty, the argument goes, would make it unattractive to parties, and thus we would not expect them to rely in any significant way on the new Law Merchant in their contracts. 50 Others have asserted the opposite. For example, in a recent Green Paper, the European Commission stated:
It is common practice in international trade for the parties to refer not to the law of one or other state but direct to the rules of an international convention such as the Vienna Convention of 11 April 1980 on contracts for the international sale of goods, to the customs of international trade, to the general principles of law, to the lex mercatoria or to recent private codifications such as the UNIDROIT Principles of International Commercial Contracts. Although the Commission's assertion is an empirical one, it provides no evidence in support. Time for MythBusters again.
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Data from the ICC are helpful in testing this myth as well. 53 Each year, the ICC reports summary data on the applicable law specified in arbitration clauses that give rise to disputes arbitrated before it.
54 Table 1 55 By comparison, almost 80% of the arbitration clauses that give rise to ICC arbitrations specify a particular national law to govern. In short, at least as to ICC arbitrations, the myth that parties contract for application of the new Law Merchant in any significant way appears to be busted. 
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Another source of data is the provisions of publicly available international arbitration clauses. Several researchers have examined the dispute resolution clauses in contracts attached to corporate disclosure filings made with the Securities and Exchange Commission. 56 In a sample of international joint venture agreements available in SEC filings (from 1993 to 1996), 26.7% (four of fifteen) referred to "general international commercial practices" as the rules of decision. 57 All of these clauses were in contracts between U.S. and Chinese parties, however, and typically by their terms specified that arbitrators were to apply such general practices only "if there is no published and publicly available law in China pertaining to any particular matters relating to this Contract." 58 In other words, parties were contracting to apply the new Law Merchant not to supplant national law, but only to supplement national law that was incomplete or unavailable. Although parties may refer to the new Law Merchant (at least in some settings) more frequently than the ICC data indicate, the available evidence suggests that the reason in those cases may be the opposite of what usually has been asserted. The myth is still busted.
MYTH 3: DO ARBITRATORS "SPLIT THE BABY"-I.E., MAKE COMPROMISE AWARDS?
A commonly stated view about how arbitrators decide cases is that they "split the baby"-that is, they make awards that compromise between the parties' positions. The phrase "split the baby" obviously has a long history: in the Old Testament, by threatening to "split the baby," King Solomon was able to identify the true mother of the child. 59 This biblical story has been analyzed from various perspectives, from game theory ("as a game Solomon devised to test the veracity of the women's claims" 60 ) to feminist legal theory ("the judge outsmarts the women, uses their bodies and instincts against them, and treats them as objects" 61 ).
Interestingly, a very similar story appears in Buddhist and Chinese texts (and in folktales from a number of other countries). 62 Indeed, the Chinese play Huilan ji (The Chalk Circle) was the inspiration for Bertolt Brecht's The Caucasian Chalk Circle, 63 which similarly involves a woman who refuses to "split the baby" and thus identifies herself as the "true mother" (even though she was not the child's biological mother). 64 Presumably, though, it was the King Solomon version that inspired a more recent dramatization of the story in the TV sitcom Seinfeld. An episode entitled "The Seven" illustrates both the myth and, more basically, an example of the arbitration process. 65 In the episode, Elaine, played by Julia Louis-Dreyfus, is shopping with Jerry (Jerry Seinfeld) at a used goods store. Elaine decides that she wants to buy a used girl's Schwinn Stingray bike. As she tries to take the bike down off the wall, it falls on her and hurts her neck. When they get back to Jerry's apartment, she feels miserable and says, "You know, right now I would give that bike to the first person who could make my neck feel better." Kramer, played by Michael Richards, walks up to her, mumbles some words, and twists her neck. Elaine says, "Wow, my neck feels great. You did it, Kramer." Kramer responds: "Send the bike over anytime."
Elaine refuses, asserting that her offer was not serious. Kramer insists that she should be held to her promise because "we need to be able to take people at their word." Jerry steps in, suggesting that they get an "impartial mediator" to resolve their dispute: "someone with no emotional attachment, a heart so dark it cannot be swayed by pity, emotion, or human compassion of any kind"-Newman, their next door neighbor.
The first thing Newman does is make Elaine and Kramer promise to abide by whatever decision he makes. The binding nature of the third party's decision is a hallmark of arbitration. Jerry thus is wrong when he describes Newman as an "impartial mediator"-Newman is an arbitrator. Eventually, Newman makes his award and orders that the bicycle be cut in half, with Elaine and Kramer each to get half. Elaine is disgusted with the whole process and says, "Sure, go ahead and cut the bike in half." Kramer, however, insists that the bike be kept whole, and is willing to give it to Elaine rather than have it cut in half. Then, like Solomon, Newman finds Kramer to be the "true" owner of the bicycle and awards it to him. Of course, neither Newman nor King Solomon actually "split the baby" (or the bicycle, as the case may be); they only threatened to do so. But the arbitration myth goes beyond threats: according to the myth, arbitrators actually make compromise awards. The theory is that in making decisions, arbitrators want to keep both parties happy. Otherwise, the arbitrator might not get selected for a future case. As a result, one might expect, as Judge Richard Posner has stated, "a tendency for arbitrators to 'split the difference' in their awards, that is, to try to give each side a partial victory (and therefore partial defeat)."
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A study by Stephanie Keer and Richard Naimark tests this myth.
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They examined a sample of AAA international arbitration awards and found that the mean arbitration award was 50.53% of the amount demanded (and the median award was 46.66% of the amount demanded). 68 On their face, these results would seem to support the myth-parties on average recovered half of what they sought. But when the awards are plotted on a graph, a very different picture appears. As Figure 1 illustrates, the distribution is bimodal-in the substantial majority of awards, the claimant recovers either all or none of what it demanded, which would result in a mean award of 50%, but which is inconsistent with the myth. 69 The results of a follow-up study by the AAA, shown in Figure 2 , are similar (albeit not quite as stark). The dynamic of arbitrator self-interest has long been familiar in collective bargaining cases and is thought, for example, to provide one explanation for the apparently common practice of compromise awards. Repeat business for the arbitrator is likely only if he is able to retain the future goodwill of both union and management; the desire to do so may give him an incentive (in the hallowed phrase) to "split the baby" in a single arbitration, or it may be "reflected in a course of decisions by the same arbitrator which over time, taken together, appears to show a rough balance between awards favorable to labor and those favorable to management. 
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Of course, these results are not conclusive. It may be that arbitrators do make compromise awards in a small handful of cases, giving rise to the myth. Or arbitrators may split the difference across several cases involving the same parties (ruling in favor of one party in one case and the other in the next), rather than compromising in every individual case. Or the AAA arbitrations may be anomalous. Nonetheless, based on the evidence to date, this myth is busted.
CONCLUSION
To recap the arbitration myths examined here: (1) the myth that the number of arbitration proceedings held in a country increases after it enacts a new arbitration statute is confirmed, although to nowhere near the extent predicted by some supporters of new arbitration laws; (2) the myth that parties commonly agree to have their disputes resolved under the new Law Merchant in lieu of national law is busted; and (3) the myth that arbitrators "split the baby" (or bicycle)-i.e., make compromise awards-is busted as well. More generally, I hope to have provided at least some indication that a MythBusters-type approach-subjecting commonly held views to empirical testing-is useful not only for urban legends, but also in understanding the legal system, including international arbitration.
